
The present proposal which requires the reporting of all campaign 
donations in excess of R 1,000.00 has received certain adverse comment. 
Two parties have proposed that this amount should be increased to 
R10,000.00, and that a lower limit might serve to inhibit individual 
donations by reason of possible intimidation.

One party has suggested that the provisions o f  the draft which empower the 
Commission to regulate disclosure of donations and to define legitimate 
campaign expenditure be deleted in their entirety.

Concern has also been expressed with regard to the possibility o f  a 
debarment by the Commission of the continued use of Government owned 
vehicles and Airways for political work. It has been suggested that such 
debarment might unfairly disadvantage certain parties.

3.9 Role of the Appellate Division

One party has expressed concern regarding the suggested role of the 
Appellate Division as a deadlock-breaking mechanism, in the event of a 
failure by Parliament to achieve the required majority to call a new 
election. However, the need for some deadlock-breaking mechanism is 
self-evident.

3.10 Rural Women Constituency

A representation has been received with reference to the need to take 
special measures to ensure that women living under indigenous systems of 
law and authority are effectively enabled to participate freely in the 
proposed elections.

Prof D Davis 
Dr F Ginwala 
Adv H R Laubscher 
Mr S K Ndlovu 
Mr R B Rosenthal
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G EN ERA L EX PLA NA TO RY  N O T E

SECOND D RA FT 
O F  TH E INDEPENDENT E L E C T O R A L  C O M M IS S IO N  ACT

SUBM ITTED  BY TH E T E C H N IC A L  C O M M IT T E E  
T O  TH E N EG O TIA TIN G  C O U N C IL  

O F  T H E  M ULTI-PARTY N E G O T IA T IN G  PR O C ESS

14 JULY 1993

1. In its initial draft (9 July 1993), the Technical Committee proposed an Act which 
would establish an Independent Electoral Commission:

1.1 In respect of the First Elections; and

2.1 In respect of Elections for a National Parliament; and

3.1 In terms of the Electoral Act as it presently exists.

2. As a result of submissions subsequently received, and the debate which has taken 
place in the Negotiating Council, the Technical Committee has now reformulated its 
original proposal, in order to provide for:

2.1 An Electoral Commission which would also supervise future Elections; and

2.2 Legislation which would make provision for both National and SPR Elections; 
and

2.3 The complete re-enactment of the existing Electoral Act.

3. It is appreciated that any draft legislation will have to be harmonised in due course 
with other "Transitional Legislation" under consideration in the Negotiating Council, 
including in particular;

The Transition to Democracy Act;
Legislation establishing a Transitional Executive Council;
The new Electoral Act;
The Independent Media Commission Act;
The Independent Broadcasting Authority Act; and
Such other legislation as may result from agreements reached in the Negotiating 
Council.



In the circumstances, the Technical Committee’s Second draft of the Act has been 
prepared in such a manner as to permit a number of possible permutations, which will 
depend upon the outcome of the Negotiation Process. The present draft is susceptible 
to relatively simple editing to reflect whatever final agreements and decisions may be 
adopted by the Forum.

In view of the extent of the redrafting, it has not seemed appropriate to recapitulate 
the precise wording of the Technical Committee’s First draft within the text of this 
Second draft. However, to facilitate consideration of this draft, the Technical 
Committee has provided references to the equivalent clause numbers within the First 
draft (in dark italics). The Second draft has also been provided with a series of 
footnotes of an explanatory and informative nature.

The Technical Committee now awaits the further instructions of the Negotiating 
Council with regard to the adequacy of this latest draft. Having given first priority 
to the preparation of the annexed Act, the Technical Committee will now proceed as 
expeditiously as possible with the second part of its mandate, namely the review and 
re-enactment of the Electoral Act.



SUBM ITTED FO R T H E  C O N SID ER A TIO N  O F  T H E  N E G O T IA T IN G  

CO U N CIL, M U L TI-PA R T Y  N E G O T IA T IN G  PR O C ESS

BY T H E  T E C H N IC A L  C O M M IT T E E  ON T H E  

IN DEPEND EN T E L E C T O R A L  C O M M ISSIO N

14 Ju ly  1993

THE INDEPENDENT ELECTORAL COMMISSION ACT

,To provide for the estab lishm ent of an  Independen t Electoral Commission to 

assume responsibility for the  conduct, supervision, m onitoring and  ad judication  

of Elections for the N ational P ar liam en t a n d /o r  a C onstituent Assembly an d /o r  

the o ther Legislatures to be established in respect of States, Provinces or Regions 

within the Republic; an d  to provide for R eferenda  to be conducted  nationally , 

regionally o r  otherwise; and  to  provide generally for the necessary powers, duties 

and functions of the Comm ission, for the  establishm ent of the necessary sub­

s tructures, including an  Election A dm inistra tion  D irectora te , an  Election 

M onitoring D irectorate , an d  an  Election A djudication D irectora te , an d  for an 

Electoral Code of C onduct to  be b inding upon political parties , cand idates  and 

others; and  for certain  re la ted  m a tte rs  connected with Elections an d  R eferenda.

T h e  Long T itle  reflects a num ber o f  changes  w h ich  have  been  m ade in the  A ct, and in p a rticu la r, th e re  is re fe ren ce  to E lections 

fo r SPR  legislatures and fo r the  possib ility  o f  bo th  national and reg ional R eferenda . It a lso  now  inc ludes  a re fe ren ce  to the 
p roposed E lectoral C ode  o f  C onduct.



C H A P T E R  1

IN T E R PR E T A T IO N  AND A PPL IC A T IO N  O F  T H E  A CT

I .  D EFINITIONS

In this Act, unless the context indicates otherwise :

*
2

1.1 "Chief Executive Officer" means a person appointed to such office by the 

Commission in terms of section 16(2). (Previous Section 1.2)
*

3

1.2 "The Commission" means the Independent Electoral Commission as 

constituted in terms of this Act. (Previous Section 1.5)

1.3 /E le c t io n s"  means the Elections to be conducted for the National 
Parliament and SPR Legislatures, and such Referenda as may from time to 

time be conducted in the Republic in terms of Section 30.

(Previous Section 1.17)

1.4 "The Electoral Code of C onduct"  means the Code of Conduct set out in 
the First Schedule, which shall be binding upon political parties, candidates 

and others5 concerned with the Elections, as contemplated by Section 29.

(Previous Section 1.3)

T he p rev ious defin ition  "A c c re d ited  In te rn a t io n a l  O rg a n is a tio n s "  has b een  dele ted .

T he p rev ious defin ition  "C O D E S A " has been  de le ted .

T his is a new  defin ition  w hich  reflects the in ten tion  th a t th e  A ct shou ld  be ap p licab le  to both  N ational and  S P R  e lections, as w ell 

as R eferenda in various a lte rna tive  c ircum stances.

It is env isaged  that the p roposed  C ode  w ill app ly  n o t m ere ly  in re sp ec t o f  Political Parties as h e re to fo re , bu t also  in respec t o f  

cand idates and o thers  concerned  w ith  the  E lections.



1.5 "Eligible C and ida tes '^  means any person entitled to be listed, nominated, 

or co-opted as a candidate, for the office of member of the National 
Parliament or member of an SPR Legislature, in accordance with the

provisions o f  the Electoral Act (No..............  of 1993) and the other

Transitional Legislation. (Previous Section 1.7)

1.6 "Eligible Voters"-, means any person entitled to vote in the relevant

Election, in accordance with the provisions of the Electoral Act (No..............
o f  1993), and the other Transitional Legislation.

(Previous Section 1.8)
*

1.7 "The F o ru m " ,  means the body so designated as part of the structure of the 
Multi-Party Negotiating Process.

(Previous Section 1.10)

1.8 "The Independen t M edia Commission",,, means the Commission

established in terms of the Independent Media Commission Act (No..............

o f  1993), to provide for the equitable treatment of political parties by 

broadcasting services, and for the monitoring of State-financed publications, 

and matters connected therewith. (Previous Section 1.9)

1.9 " In te rn a t io n a l  M em bers" ,,  means any person so appointed as a member 

o f  the Commission without voting power, who is drawn from the 

international community as envisaged by Sections 7.1 or 11.2.

(New Clause)

6 T he  A ct no  lo n g e r a ttem p ts  to  d e sc rib e  the  substan tive  crite ria  dete rm in ing  e lig ib ility , but m akes re fe ren ce  to the  o ther relevant 

leg islation , inc lud ing  the  new  E lec to ra l A ct w h ich  w ill de te rm ine  th ese  m atters.

7  T his defin ition  has lik ew ise  been  am en d ed  to excise  the  substan tive  crite ria  de te rm in ing  v o te r e lig ib ility , and to m ake  reference 
to o ther leg isla tion  w h ich  w ill d e te rm in e  these  m atters.

g T he p rev ious d e fin itio n  " T h e  F ir s t  E lec tio n s"  has been e lim inated in view  o f  the  fact th a t th e  A ct has now  been rem odelled  to

m ake its p ro v is io n s  ap p lic ab le  gen era lly  to bo th  the first and all subsequen t E lec tions, until repealed  o r  am ended  by Parliam ent.

9 T his defin ition  e lim ina tes  th e  fo rm er re fe ren ce  to "C O D E S A ".

10  T he  new  defin itio n  m akes p ro v is io n  fo r the re levan t leg islation  p resen tly  u n d e r co n sid e ra tio n  by  the  M ulti-P arty  N egotiating 
Process.

, ,  This is a new  defin itio n  w h ich  re flec ts  changes  m ade to the  substan tive  sections, w h ich  p ro v id e  fo r  the  appo in tm en t as non-voting

m em bers o f  p e rso n s  d ra w n  from  th e  In ternational C om m unity , a lth o u g h  no t fo rm ally  " sec o n d ed ’ o r  co-op ted  by any nam ed 
o rgan isation  as p rev io u s ly  su g g ested .



1.10 "National,: Parliam ent"  means the Parliament/Constituent Assembly to 
be elected as the sovereign legislature of the Republic in terms of the 

Transitional Legislation. (Previous Section 1.11)
*

13

1.11 "Political Office"I4 means any appointment or position involving political 

activity in the service of a political party whether or not involving 
remuneration, including any elected or nominated public representative, but 

excluding any bona fide  employee of such political party or organisation, 
who is neither directly nor indirectly engaged in political activity, nor the 

holder of any such office. (Previous Section 1.12)

1.12 "Political P a r ty " ,5 means any body so registered in terms of the Electoral

Act (No................  of 1993), and including any political organisation

participating as such in the Elections, or publicly supporting or opposing the 

policies, candidates or cause of any such participating political party or 

organisation. (New Definition)

1.13 "Public Office" means any appointment or position16 in the service of the 

State, or of any corporate body or other institution, body or concern, owned 

and/or controlled, directly or indirectly, by the State.
(Previous Section 1.13)

1.14 "The Regulations" means the Regulations promulgated in terms of this Act.
(Previous Section 1.14)

T h e  te rm  " N a tio n a l"  has been  included in  th e  defin ition  to d istingu ish  th e  N ational Parliam ent from  any  SPR  legislature.

T h e  de fin ition  o f  "p e rs o n s"  as including bo th  m en  and w om en  as p roposed  by th e  G en d er A dvisory  C om m ittee  has not been 

inc luded , a lthough  th e re  exists a m inority  v iew  w ith in  the  T echn ical C om m ittee  that such  defin ition  ough t to have been  included. 
T h e  m ajority  v iew  is th a t a p rov ision  o f  th is na tu re  should  not be located in particu lar S ta tu tes, but ra the r in a S ta tu te  o f  general 
app lication , such  as the  In te rp retation  A ct. A  fu tu re  Bill o f  R ights also has reference.

T h e  T echn ical C om m ittee  has rem odelled  th is  defin ition  in o rd e r to  inc lude  pub lic  represen tatives and to  exclude  bona fide 

em ployees.

T h is  is a new  defin ition  w hich  seeks to m ake  c le a r th a t any  self-styled political party  o r o th e r o rgan isation  w h ich  partic ipates in 

the E lections e ithe r by nam ing lists o r by su pporting  o r  opposing  cand idates o r polic ies a rc  to be covered  by  the E lec to ra l C ode  

and o th e r re levan t p rov isions o f  the A ct.

16
T h e  p rev io u s  qua lifica tion  " rem u n era ted ” has been  de le ted .



1.15 "The R epublic"17 means the Republic of South Africa, including the 

TBVC and Self-Governing States. (Previous Section 1.15)

1.16 "The Self-Governing States" means those areas which formerly constituted 

part of the Republic, and which are presently governed as Self-Governing 

States in terms of the relevant Constitutional legislation.

(New Definition)
1.17 "SPR Legislatures" 18 means the Legislatures to be established with 

territorial jurisdiction in respect o f  such States, Provinces and Regions as 

may be established within the Republic, in terms of the Transitional 

Legislation. (New Definition)

1.18 "The S ta te" ,,  means the Republic, the TBVC and Self-Governing States.

(New Definition)

1.19 "The TBVC States" means Transkei, Bophuthatswana, Venda and Ciskei.

(Previous Section 1.16)

1.20 "The Trans it ional20 Council" means the Transitional Executive Council 

to be established in consequence of agreements reached in the Forum and 
the resultant Transitional Legislation. (Previous Section 1.6)

1.21 "The Transitional Legislation"21 means the legislation to be enacted in 

consequence of the proceedings of the Forum, including the Transition to

Democracy Act (N o.............. 1993), the Independent Media Commission Act

(No.............. 1993), the Independent Broadcasting Authority Act (No..............

1993), and . . . (New Definition)

A s indicated  in its e arlie r subm issions, th e  T echn ical C om m ittee  is a ssum ing  in drafting  th ese  p roposa ls  that the TB V C  and Self- 

G overn ing  States w ill have a g reed  to partic ipa te  in the  proposed  e lections , and that th e  necessary  leg islation  w ill have been 
enac ted  in their respec tive  leg islatures.

T h is is a new  defin ition  w h ich  p red ica tes th e  likelihood o f  separate  leg isla tu res w ith in  the  fu tu re  SPR  geograph ical d ivisions.

T h is  is a new  defin ition  w h ich  is necessary  insofar as a d istinction needs  to  be d raw n  betw een  the G overnm en t and the S late, and 

fu rther to c larify  that the te rm  includes T B V C  and S elf-G overning S tates.

T h e  w ord  "T ransitional" has been  included to  d istingu ish  the  T E C  from  the  C ouncil constitu ted  as part o f  the  M ulti-Party  

N egotia ting  Process.

T h is is a new  defin ition  w h ich  m akes p rov is ion  fo r the  in te r-dependen t "package" o f  leg isla tion  to be  enacted  in consequence  o f  

th e  M ulti-P arty  N egotia ting  P rocess.



1.22 "This Act" includes the Regulations prescribed thereunder.

(Previous Section 1.18)

2. A PP L IC A T IO N  O F  THIS ACT

The provisions of this Act shall apply in respect of the first Elections to be conducted 
for a National Parliament and for the SPR Legislatures in terms of the Transitional 

Legislation, and thereafter shall apply, notwithstanding the dissolution in terms of 

Section 8 , o f  the originally-constituted Commission, in respect of future Elections 

conducted in respect of the National Parliament and/or SPR Legislatures, and in 

respect of Referenda conducted from time to time within the Republic in terms of 

Section 3022. (Previous Section 2)

3. BINDING ON  T H E  STATE AND STATE P R E S ID E N T *

3.1 This Act shall be binding upon the State24, including its various 

departments and organs, and to the extent that its provisions may conflict 

with the inherent powers of the State, or with the provisions of any other 

Statute, it shall supersede and override such powers and provisions, insofar 
as they relate to the conduct and supervision o f  Elections, Referenda, and 

such other matters as are dealt with in terms o f  this Act.

(Previous Section 3)

3.2 This Act shall likewise be binding upon the State President, who shall be 

obliged to act in accordance with the advice of the Forum, or its Successors 

in terms of Section 22 from time to time. (New Clause)

T his red rafted  sec tion  m akes p rov ision  not m erely  fo r the  first "T ransitiona l E lec tions"  as o rig inally  p h rased , but also for all 

fu ture  e lections  in  re sp ec t o f  bo th  th e  N ational and the SPR legislatures.

T h e  head ing  re flec ts  th e  add ition  o f  the new  sub-section  3 .2  w h ich , in co n seq u en ce  o f  co n ce rn s  exp ressed  in th e  N egotiating 

C ouncil, now  c la rifie s  th e  m ean ing  o f  the te rm  "upon the  adv ice  o f  the  F o ru m " . It is in tended  that the  S tate P res iden t shall be 
bound by such  ad v ice  as m ay  be received  from  the F o rum  (or its S uccessors in te rm s o f  S ec tion  22) and  that the  S tate President 
shall not have a n  in d ep en d en t d iscretion  in such  m atters.

T h is te rm  is now  de fin ed  as including  the TB V C  and S elf-G overning  S tates, and acco rd in g ly  env isages that ap p ro p ria te  legislation 

w ill be enac ted  in  th e  re lev an t leg islatures to m ake du e  p rov ision  fo r the app lication  o f  th is  A ct, and  the  R egulations p rom ulgated  
the reu n d er, w ith in  su ch  States.



C H A P T E R  2 

ESTA B LISH M E N T O F  CO M M ISSIO N

4. ESTA BLISH M EN T O F  C O M M ISSIO N

There shall be established a body to be known as "THE INDEPENDENT 

ELECTORAL COMMISSION", which shall be a juristic person, and which shall be 
constituted in the manner and for the term contemplated by Section 8.25

(Previous Section 4)

5. O B JE C TS O F TH E C O M M IS SIO N

The objects of the Commission shall be to administer and conduct free and fair 

Elections for Parliament and the SPR Legislatures, and such Referenda, as may from 
time to time be conducted in the Republic or any part thereof, and the Commission 

shall accordingly have plenary executive powers26 in respect of the conduct, 

supervision, monitoring and adjudication of such Elections and Referenda, throughout 

the period of the Elections and including the preceding campaign period; including, 
but without limitation thereto, responsibility for the creation o f  conditions conducive 

to free and fair Elections, and for supervision of the registration of voters (insofar as 

such registration may be considered necessary), and of candidates and political parties; 

and for all other matters involving the electoral process; the determination and 

evaluation of Election results, and the regulation of the conduct of all persons and of 

political parties, candidates, departments of State, and other organs of National, SPR 

and Local Government (including the Security and Defence Forces)27, insofar as their 

acts and decisions may affect such Elections and Referenda. (Previous Section 5)

25 T his p rov ision  has been  am ended to  include a re fe ren ce  to S ection  8 w hich  p rov ides fo r th e  form al incep tion  and  d isso lu tion  o f

the  C om m ission  as constituted in respec t o f  p a rticu la r E lections.

25  T he m eaning and  am bit o f  the  w ords  "p lenary  po w ers"  g av e  rise to  som e debate in th e  N ego tia ting  C o uncil, and the  red rafted

p rov ision  seeks to c larify  that the pow ers o f  the  C o m m issio n  a re  on ly  to relate to m atte rs  a ffec ting  the  E lections and  R eferenda .

27 It is env isaged  that insofar as the  C om m ission  m ay need to  exercise  pow ers w ith  re fe ren ce  to  th e  S ecurity  and  D e fen ce  F o rces ,

this shall be undertaken  through  th e  ap p ro p ria te  D irec to ra te  o r S ub-C om m ittee  o f  the  T E C  to avo id  any  possib ility  o f  a co n fusion  
o f  a u thority . In  due cou rse , the p rov isions o f  the  T ran s itio n  to D em ocracy  A ct and o f  th is  A ct w ill need to be reconciled  in this 
respect.



6. IN DEPENDENCE O F  TH E C O M M ISS IO N

6.1 The Commission shall function without political or other bias, and shall be 

independent and separate from political parties, and the Forum, and from 

the National, TBVC, Self-Governing and SPR Governments, and from the 
Transitional Council, and any subordinate Ministry, department, authority, 

sub-council or organ thereof, save as may be herein specifically otherwise 

stipulated.2g

6.2 All powers of the National, TBVC, Self-Governing, and SPR Governments 

and of such other bodies, sub-structures, and organs thereof as are referred 

to in Section 6.1, shall, insofar as they relate to the organisation, conduct 
and supervision of the Elections, be deemed to have been derived from, and 

shall be subordinate to, the Commission, to whom such Governments and 

such bodies, sub-structures, and organs shall be accountable for such of 

their acts and decisions as may, in the opinion of the Commission, influence 

or effect the Elections.29

6.3 The Commission shall be obliged to submit periodic written reports 

concerning its acts and decisions, which reports shall be delivered 
simultaneously30 to the Forum, the Transitional Council, Parliament and to 

the State President, and which reports shall be public documents.

(Previous Section 6)

T his p rov ision  has been  am plified  in various respects to inc lude  re fe ren ce  to  the  C o m m issio n ’s independence  from  political 

parlies , and a lso  to m ake re fe ren ce  to the F orum  and the  T B V C , S e lf-G overn ing  and  SP R  G overnm en ts, and their re s p e a iv e  
subord ina te  structures.

It is self-ev iden t that the  app lication  o f  this leg islation  in th e  T B V C  and  SPR  S tates, and  in the Self-G overning  States, requ ires 

enabling  leg islation  to be enac ted  in the ir respective leg isla tu res. W h at is o f  fundam en ta l im portance  is that the authority  o f  the 
C om m ission  be c lear and  unassa ilab le  w ith in  its lim ited sp h ere  o f  ju risd ic tio n .

30 T h e  p rov ision  has been  am ended  to  c la rify  that th e re  is no o rd e r  o f  p reced en ce  in so fa r as  the  du ty  to subm it reports is concerned .



7. C O M PO SITIO N  O F  T H E  C O M M IS S IO N

7.1 The Commission shall comprise not less than seven (7) and not more than 

eleven (11) members31, who shall be appointed by the State President upon 

the advice of the Forum, or its Successors in terms of Section 22, and who 

shall be impartial, respected and suitably qualified persons, who are 

themselves eligible voters, and who represent a broad cross-section o f  the 

population, including women32; on condition that the composition of the 

Commission may also include, as additional members, such number of 

persons drawn from the International Community33, not exceeding five (5), 

as may be appointed by the State President upon the advice of the Forum. 

Such international members shall have the same rights and prerogatives as 
other members of the Council, including the right to receive notice of, and 

to attend, speak and participate at all meetings, but they shall have no vote, 

and shall not constitute part of any required quorum.

7.2 It shall be a fundamental precondition and prerequisite for the appointment 

and eligibility of each member of the Commission :

7.2.1 That they shall be appointed and shall serve as individuals
(notwithstanding any personal opinion, preference or party affiliation) 

and that their voting and decision-making shall at all times be exercised 

impartially, in complete good faith, and without fear, favour, bias or 

prejudice.

T he T echnical C om m ittee  has debated  a t som e leng th  th e  op tim al size o f  th e  C om m ission . In te rna tiona l ex p erien ce  seem s to 

indicate a p re fe ren ce  fo r a re la tively  sm all nu m b er o f  C o m m iss io n e rs , but th e re  is also  ap p rec ia tio n  fo r the  m agnitude  o f  th e  task , 
the m ultip licity  o f  SPR  R egions, and the necessity  o f  en su rin g  that th e  C om m issioners  a re  su ffic ien tly  n um erous  to  cope 
effectively w ith  th e ir  fo rm idab le  m andate.

T h e  T echn ical C om m ittee  has been persuaded  that the  inc lu s ion  o f  w o m en  w ith in  the  com position  o f  the  C om m ission  is a m atter 

o f  such fundam ental im p o rtan ce  that it requ ires special m en tion . T h e re  is, h o w ev er, a m inority  v iew  that this im pera tive  should  
p referably  be dealt w ith  in the  con tex t o f  the In te rp reta tion  A ct a n d /o r  the  p ro p o sed  Bill o f  R igh ts , ra th e r than  to s ing le  out this 
particular g ro u p  fo r special m ention  in the  specific  con tex t.

T his p rov ision  m akes it c le a r that such  in ternational m em b ers  w ill n o t be  co -op ted  o r seconded  as p rev iously  env isaged  but will 

be appointed on  the  ad v ice  o f  th e  F o rum  from  the In te rna tiona l C o m m u n ity . Such  persons w ill se rv e  as full m em bers  save  only 
that they w ill not v o te , and  the ir p resence  will not be coun ted  as p a rt o f  any  m andato ry  quorum .



Ludcpenrictu E le c io n i Coram m ioo 
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7.2.2 That they shall serve in a full-time capacity, to the exclusion of any 

other employment or occupation, and that they shall not during the 

term of office, accept appointment or nomination to any Political or 

Public Office, whether remunerated or otherwise, nor in any other 

manner, directly or indirectly, support or oppose any of the political 

parties or candidates participating in the Elections, or any issues which 

are in contention between such parties or candidates.M

7.2.3 That no person who has held Political Office35 during a period of 

eighteen (18) months36 prior to the date of her/his appointment shall 

be eligible to serve as a member of the Commission.

7.3 No member shall by her/his membership, association, statement, conduct 

or otherwise, place in jeopardy their independence, or in any other manner 

damage the credibility, impartiality, independence, and integrity of the 
Commission.

7.4 The following disqualifications shall apply to persons who have served as 

members of the Commission:

7.4.1 No person shall during her/his term of office as a 

Commissioner be eligible for appointment to Public Office, and 

such ineligibility shall persist for a period of eighteen (18) 

months reckoned from the date upon which the appointment of 
such person as Commissioner shall have terminated.

T his p rov ision  has been  red rafted  in o rd e r  to  ex ten d  its in tended am bit.

T h e re  is a m inority  view  w ith in  th e  T ec h n ic a l C o m m ittee  that this exclusion  should re la te  no t o n ly  to  Political O ffice , but also 

to  Public O ffice  (both  o f  w h ich  a re  d e fin ed  te rm s).

T h e  re tro spective  and p ro sp ec tiv e  p e rio d s  o f  th e  re s tra in t w ere  fo rm erly  reflected  as th ree  (3) y ea rs  respec tive ly . H ow ever, upon  

reflection , the  T echn ical C o m m ittee  has dec id ed  to  halve this period  to e ighteen  (18) m onths as now  p roposed . H o w ev er, th e re  
rem ains a significant m ino rity  on  th e  T ec h n ic a l C o m m ittee  w ho feel that th e  period  o f  e ig h teen  (18) m on ths m ay be inadequate  
to  ach ieve  the  in tended pu rp o ses  o f  th is  p ro v is io n . (A  s im ila r debate  has taken  p lace w ith  re fe ren ce  to  the  p e rio d s  o f  inelig ib ility  
re ferred  in Section  7 .4 .1  and 7 .4 .2 ) .
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7.4.2 No person shall during her/his term of office be eligible to 

serve as a member of the Forum, the Transitional Council, 

Parliament or any SPR Legislature, and, subject to the 

provisions of subsection 7.4.3, such ineligibility shall persist for 

a period of eighteen (18) months reckoned from the date upon 
which such body shall have been dissolved or superseded as a 

result o f  new Elections.37

7.4.3 No person who has served as a member of the Commission 

shall be eligible to serve as a member of the National 

Parliament or SPR Legislature for which the Commission was 

responsible to conduct Elections during the term of office of 
such Commissioner.

7.5 The State President, acting on the advice of the Forum, shall designate two 

(2) members of the Commission as Chairperson and Vice-Chairperson 
respectively. In the absence o f  both such designated Chairperson and Vice- 

Chairperson, the remaining members of the Commission shall by simple 

majority nominate another o f  their members as Acting Chairperson, 

provided the international members shall not be eligible to serve as 
Chairperson, Vice-Chairperson or Acting Chairperson.3g

7.6 In the event of any member of the Commission resigning, or for any other 

reason ceasing to hold office, the State President shall, upon the advice of 
the Forum, or its Successors in terms of Section 22, either allow such 

appointment to lapse (provided there remains at least the minimum number 

of members stipulated in Section 7.1), or upon the advice of the Forum or 

its Successors as aforesaid, the State President shall make a new substituted 

appointment of some other suitably qualified person/s.39

As ind icated , these  periods o f  inelig ib ility  have been  th e  sub jec t o f  co n siderab le  debate  in the  T echn ical C om m ittee , w hose 

o rig inal p roposal had re fe ren ce  to a period  o f  th ree  (3) y ears . A t on e  stage the  C o m m ittee  considered  a period  o f  five (5) years; 
bu t ultim ately  the  m ajority  v iew  w as that e igh teen  (18) m on ths  w ou ld  suffice. T h e  sco p e  o f  the  constra in t now  also  includes 
re fe rence  to the F o rum , the  T E C , and  SP R  L eg isla tu res. It is com m on  cause that the d isqualification  o f  C om m issioners should 
persist at least fo r the  lifetim e o f  the  body elected  as a resu lt o f  th e  re levan t p roceed ings o f  the  C om m ission .

T h e  d isqualification  o f  In terna tiona l M em bers rep resen ts  a new  add ition  to this S ection .

T h is p rov ision  has b een  red rafted  in v a rious  re spec ts  and  now  m akes it c lear that all such  decisions a re  to be the sub ject o f  

’adv ice  o f  the  F orum " b ind ing  u p o n  the  S ta te  P res iden t in  te rm s o f  Section  3 .2 .



7.7 Nothing herein stipulated shall preclude the State President at any time, 

from effecting additional appointments of members to the Commission, 
within the numerical limits stated in Section 7.1, on condition that any such 

further appointments shall likewise be effected only upon the advice of the 
Forum or its Successors in terms of Section 22.w

(Previous Section 7)

8. T E R M  O F  T H E  C O M M ISS IO N

In respect o f  each Election, the Commission shall come into being,,, upon a date to 

be fixed by the State President by proclamation in the Gazette, which shall be a date 

to be determined upon advice of the Forum or its Successors in terms of Section 22, 

and the Commission’s appointment shall thereafter continue until it has completed its 

mandate, and has been dissolved by the State President by proclamation in the 

Gazette; provided that such dissolution of the Commission shall not be effected by the 

State President, save upon the advice of the Forum or its Successors in terms of 
Section 22; and provided further that, in respect of each Election, the Commission 
shall not be dissolved until the last-occurring of:

8 .1 The certification of such Election as having been substantially free and fair, 

including similar certification in respect of any such further Elections42 as 

may have been ordered by the Commission in terms of Section 20.4.

8.2 The final determination of all issues and disputes arising from such 

Election, as may have been referred to the Commission and/or the 

appropriate Directorate, for adjudication in terms of this Act.43

(Previous Section 8)

40  T his p rov is ion  has b een  sim ila riy  am ended . T h e  range  o f  th e  F o ru m ’s (o r its S u ccesso rs ’) d iscretion  is no  lo n g er qualified.

4 j T his p rov ision  has now  b een  am ended  in o rd e r to c larify  that a C om m ission  shall not be appo in ted  m ere ly  in respec t o f  the first

E lections, as  o rig in a lly  p ro p o se d , bu t that a sim ilar C om m ission  shall be constitu ted  in re spec t o f  any  fu rtu re  e lections, w hether 
national o r  reg ional.

42  T here  w as som e d eb a te  in  th e  N egotia ting  C ouncil as to the  re levance  o f  the  te rm  "by-e lec tions" . It is  now  clarified  that w hat
is re fe rred  to a re  such  fu rth er e lections as m ay be o rd e red  by the  C om m ission  to  m ake  good  serious  defic iencies in  the initial 
ballot. T h e  T ech n ica l C o m m ittee  has researched  in ternational p receden ts  w ith in  P ropo rtiona l R ep resen ta tio n  system s for re-run  
elections w h ere  u n sa tisfac to ry  cond itions p reva iled , w hich  do not m erit a com plete  re -ru n  o f  th e  w h o le  N ational E lection. T his 
re sea rch  is co n tinu ing  and  the  T echn ical C om m ittee  m ay m ake fu rther suggestions in th is regard  a t a la te r date.

43 T h e  p rov is ion  co n ta in s  a n u m b er o f  consequen tia l ed ito ria l changes.



9. TER M IN A TIO N  O F  A PPO IN T M E N T

9.1 Notwithstanding the provisions of Sections 7 and 8 , the appointment of a 

member of the Commission may be terminated at any time, but only in the 
following circumstances, viz :

9.1.1 At any time, at the instance of the member concerned, by resignation 
in writing delivered to the State President.

*
44

9.1.2 In consequence of an Order to this effect by a full bench,5 of the 
Appellate Division, which shall include the Chief Justice or Acting 

Chief Justice at the relevant time, provided the Court is satisfied as to 

the existence of good and sufficient reason therefor as contemplated by 

Section 9.2, pursuant to an Application lodged by or on behalf of :

(Previous Section 9.1.3 et seq)

9.1.2.1 the State President;

9 . 1.2.2 the Transitional Council;

9 .1 .2.3  the National Parliament, or any SPR Legislature; or

44  T h e  o rig inal p rov ision  relating  to th e  rem oval and  rep lacem ent o f  "In ternational R epresen ta tives"  has b een  d e le ted . In term s o f

the  la test p roposa l, the  appo in tm en t o f  such  In te rna tiona l M em bers o f  the C om m ission  shall en joy  the  sam e  d eg ree  o f  p ro tection  
and shall be sub ject to the sam e fo rm alities  as a re  app licab le  to  the  o ther m em bers, in the  even t o f  the  need  fo r te rm ina tion  o f  
an  appointm ent.

45  Fo llow ing  a p roposal m ade  by th e  N ego tia ting  C o u n cil, the n u m b er o f  A ppeal C ourt Ju d g es  to be  app o in ted  is no longer

spec ified , save that it m ust rep re sen t "a full b e n ch " , and m ust include the  C h ie f  Justice  o r A cting C h ie f  Ju stice .



9.1.2.4 any registered Political Party, or at least one hundred (100)

eligible Voters; on condition that no such Application by such 

Party or such Voters, shall be heard save with the prior leave 

of the Chief Justice, or in her/his absence the Acting Chief 

Justice, who shall first be required to satisfy him/herself as to 

the existence of probable cause, and who shall be entitled to 

impose such conditions46 upon the grant of leave, including the 
imposition of time limits for the institution of any such 
proceedings, as s/he may consider appropriate.

9.2 In considering any such Application, the Appellate Division shall determine 

that good and sufficient reason exists for the termination of the appointment 
of a member of the Commission, only in the event of :

9.2.1 serious misconduct; or

9.2.2 unfitness or incapacity, including continued ill health; or

9.2.3 a material breach of the preconditions and prerequisites specified in 
Sections 7.2, 7.3 or 7.4;

9.2.4 any other reason which the Court may consider both material^ and 
inconsistent with such member’s continuance in office.

9.3 Any vacancy arising in consequence o f  the termination of appointment of 

a member in accordance with Section 9 shall be dealt with in terms of the 

principles and procedures stipulated in Section 7 .6 .4g

(Previous Section 9)

T h e  p rov ision  now  g ran ts  the  C h ie f  Justice  a d iscretion  to  im pose co n d itio n s  re la ting  in ter alia  to tim e lim its, to ensu re  that such  

p roceed ings do not undu ly  p ro trac t the  e lectoral p rocess o r suspend  the  dec lara tio n  o f  results.

T h e  w ord  " m a te r ia l"  has been  added .

48 T h e  d rafting  o f  th is  p rov is ion  has been  altered.



10. CO N D ITIO N S O F  A PPO IN TM EN T

Members of the Commission shall receive such remuneration, allowances and 

privileges as may be determined by the Minister of Finance upon the advice of the 

Forum or its Successors in terms of Section 22.49 (Previous Section 10)

T his c lause  has b een  am ended  to clarify  that the M in ister o f  F in an ce  does not have an  indep en d en t d iscre tio n , hav ing  received  

the  advice o f  the F o ru m  o r  its S uccessors.
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R E C O N STITU TIO N  O F  T H E  C O M M ISSIO N

I I .  RECO N STITU TIO N  O F T H E  C O M M IS S IO N

11.1 xThe reconstitution of the Commission, as may be necessary from time to 

time, and the consequent selection and appointment of the members of such 

reconstituted Commission (including also, if deemed appropriate. 
International Members51), shall be effected by the State President, upon the 

advice of Parliament, acting in terms of a Motion which shall require to be 

passed by the same majority as may be necessary to effect an amendment 

to the Constitution^. If such Motion is not supported by the required 
majority in Parliament, in respect of Elections duly called in terms of the 

Constitution and/or the Transitional Legislation, the reconstitution of the 

Commission, and the consequent selection and appointment of the members 

of such reconstituted Commission shall be effected by the State President, 

acting in accordance with the terms of an order of a full bench of the 

Appellate Division, including the Chief Justice or Acting Chief Justice at the 
relevant time.

11.2 In the event of a vacancy arising at any time in such reconstituted 

Commission, including the event of termination of appointment of a member 

of the Commission in terms of Section 9, the procedures envisaged by 
Section 7.6 shall mutatis mutandis apply, save and except that any reference 

therein to the Forum or its Successors, shall be deemed to be a reference 

to the full bench of the Appellate Division, constituted in the manner as

50 TWs clause  and the succeeding  p rov isions have b een  am en d ed  in o rd e r  to m ake  p rov is ion  fo r the  reconstitu tion  o f  the  C om m ission  
in respect o f  all future E lections and R eferenda , bo th  N ational and  R egional.

5 1  I *1 con trast to  the first v e rs ion  o f  this A ct, the  T ech n ica l C om m ittee  is now  suggesting  that p rov ision  be  m ade  fo r the  inclusion  

o f  In ternational M em bers a lso  in  re spec t o f  the  reconstitu ted  C o m m ission , i f  deem ed  ap p ro p ria te . In o th e r w o rd s  the  p rov ision  
is perm issive, not m andatory .

52 As instructed  by the N egotia ting  C ouncil, th e  T ech n ica l C om m ittee  has g iven  fu rth e r co nsidera tion  to th e  necessity  o f  this 

p rovision . T he C om m ittee  rem ains o f  the v iew  tha t so m e  m echan ism  is necessary  in  the  ev en t that Parliam ent is unable  to m uster 
the  requ ired  m ajority  to select and  re-appo in t the  C o m m ission . It is felt that a s im ple  m ajority  in P arliam en t w ould  not be 
su ffic ien t, as this m ight m erely  rep resen t the ch o ice  o f  th e  m ajority  pa rty . A cco rd in g ly , the p roposal is th a t the  reconstitu tion  
o f  the  C om m ission  w ould  in fact necessitate  th e  sam e  m ajority  requ ired  to am end  th e  C onstitu tion , w h ich  w ill reflect a 
significantly  h igher degree o f  consensus. I f  the req u ired  m ajority  is uno b ta in ab le , a dead lock -b reak ing  m echan ism  w ould be 
necessary , and  fo r this reason  it is p roposed  that th e  issue  be  re fe rred  to  a full ben ch  o f  th e  A ppella te  D iv ision , suitably  
constitu ted , w hich  in such  c ircum stances m ight m ak e  the  requ ired  o rd e r  w ith  re fe ren ce  to the  selection  and  appo in tm en t o f  the 
C om m ission  m em bers. It is app recia ted  that th is  p ro v is io n  has im portan t constitu tiona l im plica tions, and th e re  is a need to re fe r 
this m atter a lso  fo r considera tion  by the  T echn ical C o m m ittee  o n  C onstitu tiona l M atters , in o rd e r to ensu re  th a t th e re  is ag reem ent 
betw een the tw o T echnical C om m ittees, and that the re lev an t leg islation  is ap p ro p ria te ly  harm onised .
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PR O C ED U R E AND A D M IN IST R A T IO N

12. PR O C ED U R A L M A TTERS

12.1 The Commission may determine its own procedures, and shall hold 

meetings at such intervals as circumstances may require. Meetings may be 

convened at any time, at the instance of the Chairperson or Vice- 

Chairperson, or at the instance o f  any two (2) other members of the 

Commission.

12.2 A quorum for any meeting of the Commission shall be the greater of five 

(5)53 or a majority of the members o f  the Commission at the relevant time, 

save in respect of the Commission’s determination and certification of the 

results of an Election or Referendum, including the decision as to whether 

such Election or Referendum has been substantially free and fair, in respect 

of which the necessary quorum shall be all members of the Commission at 

the relevant time, provided that the International Members shall form no 

part of such required quorum.

12.3 Subject to the stipulated quorum and majority requirements in respect of the 

Commission’s determination and certification of Election and Referendum 

results, all decisions of the Commission shall be by simple majority. In the 

event of an equality o f  votes, the Chairperson (or in her/his absence, the 

Vice-Chairperson or Acting Chairperson) shall have a casting vote.

12.4 The Commission may appoint such sub-committees, whether as standing or 
special purpose sub-committees, as it may consider necessary for the 

effective implementation of its duties and responsibilities, provided that the 

Commission shall at all times, and notwithstanding such delegation, retain 

the power to review, rescind, and vary any decisions taken by such sub­

committees.

As instructed  by the  N egotiating C ouncil, the  T ech n ica l C o m m itte e  h a s  am ended  its orig inal flaw ed p roposa l in respec t o f  the  

required  quo rum , and has c larified  the  quorum  req u irem en ts  in re sp ec t o f  the  final de te rm ina tion  and certifica tion  o f  results.
































