
DRAFT BILL

To prohibit discrimination on the ground of sex. marital status and pregnancy: to 

promote equality and equal opportunities between males and females; and for this 

purpose to establish an Equal Opportunities Commission; and to provide for matters 

connected therewith.

B
E IT E N A C T E D  bv the State President and the Parliament of the Republic of 

South Africa, as follows:—

Definitions

1. In this Act. unless the context otherwise indicates—

"advertisement'- means any notice or invitation to the public or to any section 5 

of the public, irrespective of the medium used to communicate such notice 

or invitation and irrespective of the form or method in which such notice or 

invitation is communicated, and "advertise" has a corresponding meaning. 

"Comm ission” means the Equal Opportunities Commission establish by section 

17; 10

“educational institution” means any educational institution—

(a) which is managed or operated by the State or with the aid of state 

funds:

(b) established or registered by or under any law. or

(c) of which the standard of education or training which is provided there. 15 

is determined or controlled by or under any law;

"employee" means a person who is in the employment of or who works for an 

employer and receives a reward or is entitled to receive a reward or who 

works under the direction or supervision of an employer;

“ employer” means—

(a) a person who employs another person or provides such person with 

employment and rewards or expressly or tacitly undertakes to reward 

such person; or

(b) a person who intends to become an employer within the meaning of 

paragraph (a): 25

"executive act” means—

(a) any authorization which is granted to a person under any law, 

including any permit, licence, registration, approval, permission, 

concession, benefit or grant provided for in terms of a law; or 

lb) any bursary, loan, subsidy or financial allocation granted to a person 30 

by the State, a statutory council or a local authority;

“ local authority" means—

(a) an institution or a body contemplated in section 84 (l)(f) of the 

Provincial Government Act. 1961 (Act No. 32 of 1961);

(b) a local authority as defined in section 1(1) of the Black Local 35 

Authorities Act. 1982 (Act No. 102 of 1982);

(c) a regional services council established under section 3 of the Regional 

Services Councils Act. 1985 (Act No. 109 of 1985);



id) a board of management as defined in section 1 of the Rural Areas Act 

(House of Representatives). 1987 (Act No. 9 of 1987);

lei a local council established under section 2 of the Local Councils Act 

(House of Assembly). 1987 (Act No. 94 of 1987); or 

If) anv other institution established by law which the Minister bv notice in S 

the Gazette declares to be a local authority for purposes of this Act; 
marital status" means the status of—  

la) being single; 

lb) being married;

fc) being married but not living together with the other spouse as husband 10 
and wife;

(d) being divorced; or

ie) living together with a person of the opposite sex as husband and wife 
as if married;

■Minister" means the Minister of Justice; 15

occupational controlling body" means any body, board, association or orea- 

mzation. whether or not established or recognized bv law. which exercises 

control by way of membership, registration or any other svstem over the 

practice by persons of a particular profession, occupation, craft or trade; 

"partnership means aiso a partnership yet to be established; ->()

"registered association" means—

la) a trade union registered under the Labour Relations Act 1956 (Act 

No. 28 of 1956);

lb) an employers' organization registered under the Labour Relations
Act. 1956;

<c) a pension fund organization registered under the Pension Funds Act 

1956 (Act No. 24 of 1956);

(d) a fnendiy society registered under the Friendly Societies Act. 1956 
(Act No. 25 of 1956);

le) a medical scheme registered under the Medical Schemes Act 1967 30 
(Act No. 72 of 1967).

CHAPTER I 

PROHIBITION OF DISCRIMINATION

Discrimination on the ground of sex

2. (1) In any of the circumstances specified in sections 5.7.8 and 10 to 13. a person 35

discriminates against a female on the ground of sex if such a person__

(a) treats the female less favourable, solely on the ground of her sex or on the 

ground a quality which is generally attributed to females, than that person 

treats or would treat a male: 

lb) refuses or deliberately fails to afford the female, solely on the ground of her 40 

sex or on the ground of a quality which is generally attributed to females, 

any benefit or opportunity over which such a person has control; or

(c) imposes a requirement or condition with regard to the female which such 

person imposes or would impose equally with regard to a male, but__

(i) which is such that the females who can comply with it are considerably 45 

less in proportion to the proportion of males who can comply with it;

(ii) which cannot be reasonably justified irrespective of the sex of the 

person to whom it is applied; and

(lii) which is to her detriment because she cannot comply with it.

(2) In any of the circumstances specified in sections 5. 7. 8 and 10 to 13. a person 50 

discriminates against a male on the ground of sex if such a person—

(a) treats the male less favourable, solely on the ground of his sex or on the 

ground of a quality which is generally attributed to males, than such a 

person treats or would treat a female; 

lb) refuses or deliberately fails to afford the male, solely on the ground of 55 

his sex or solely on the ground of a quality which is generally attributed



to males, any benefit or opportunity over which such a person has 

control: or

(c) imposes a requirement or condition with regard to the male which such 

person imposes or would impose equally with regard to a female, but—

(i) which is such that the males who can comply with it are considerably 

less in proportion to the proportion of females who can comply with it;

(ii) which cannot be reasonably justified irrespective of the sex of the 

person to whom it is applied: and

(iii) which is to  his detriment because he cannot comply with it:

Provided that any special treatment of women with reference to pregnancv or 

childbirth shall not be taken into consideration for the purpose of this subsection.

Discrimination on the ground of marital status

3. In any of the circumstances specified in sections 5. 7. 8 and 10 to 13. a person 

discriminates against another person on the ground of marital status if the first- 

mentioned person—

la) treats the other person less favourable, solely on the ground of his or her 

marital status or solely on the ground of a quality which is generally 

attributed to persons with the marital status of such other person, than the 

said first-mentioned person treats he would treat a person with another 

m antal status:

(b) refuses or deliberately fails to afford the other person, solely on the eround 

of his or her mantal status or solely on the ground of a quality which is 

generally attributed to persons with the marital status of such other person, 

any benefit or opportunity over which the said first-mentioned person has 

control: or

<c) imposes a requirement or condition with regard to the other person which 

the said first-mentioned person imposes or would impose equally with 

regard to a person with another m antal status, but—

(i) which is such that persons with a mantal status similar to that of such 

other person who can comply with it. are considerably less in propor

tion to the proportion of persons with another m antal status who can 

comply with it:

(ii) which cannot be reasonably justified irrespective of the marital status 

of the person to whom it is applied; and

(iii) which is to such other person's detnment because he or she cannot 

comply with it.

Discrimination on the ground of pregnancy

4. In  any of the circumstances specified in sections 5. 7. 8 and 10 to 13. a person 

discriminates against a female on the ground of pregnancy if such a person—

(a) treats the female less favourable, solely on the ground of her pregnancy or 

solely on the ground of a quality which is generally attributed to pregnant 

females, than such a person treats or would treat a female who is not 

pregnant;

(b) refuses or deliberately fails to afford the female, solely on the ground of her 

pregnancy or solely on the ground of a quality which is generally attnbuted 

to pregnant females, any benefit or opportunity over which such a person 

has control;

(c) imposes a requirement or condition with regard to the female which such a 

person imposes or would impose equally with regard to a female who is not 

pregnant, but—

(i) which is such that pregnant females who can comply with it are 

considerably less in proportion to the proportion of females who are 

not pregnant who can comply with it:

(ii) which cannot be reasonably justified irrespective whether the female to 

whom it is applied is pregnant or not: and

5

10

15

20

25

30

35

40

45

50

55



64 N O . 14591
Prohibition of discrimination by partnerships
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Prohibition of discriminaUon by registered societies
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Prohibition of discrimination by occupational controlling bodies
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sport activity in which males and females do not as a rule compete with each other 

on the ground of physical attributes.

Prohibition of discrimination by educational institutions

12. (1) No educational institution shall with regard to—

Ia ) the admission of persons to or the expulsion of persons from such an 5 

institution, or

lb) the education or training which is provided at such an institution, 

discriminate against a person on the ground of sex. marital status or pregnancy 

(2) Subsection (1) shall not prevent—

la) an educational institution which is managed exclusively or mainly for pupils 10 

or students of a particular sex to refuse the application of a person of the 

opposite sex for admission to the institution: or 

lb) separate living quarters for males and females who receive education or 

training at such an institution.

Prohibition of discrimination in respect of executive acts 15

13. No person who has a dtscretionarv power in respect of an executive act shall 

in the exercise of such power discriminate against a person on the ground of sex. 

marital status or pregnancy.

Sexual harassment

14. (1) No employer shall sexually harass an employee in his or her employment 20 

or a person who applies for emplovment or a position with him or her.

(2) No employee of an employer shall sexually harass another employee in the 

service of such an employer or a person who applies for employment or a position 

with such employer.

(3) No member of the staff of an educational institution shall sexually harass a 25 

pupil or student at such institution or a person who applies for admission as a pupil

or student at such institution.

(4) For the purpose of this section sexual harassment means any conduct where a 

person makes an unwelcome sexual suggestion to another person, or makes an 

unwelcome request for a sexual favour to another person, or engages in any other 30 

unwelcome conduct of a sexual nature in relation to another person, in circum

stances where such other person has reasonable grounds to believe that the rejection

of such conduct may prejudice him or her—

la) in any application for employment or a position with an employer or for 

admission to an educational institution; or ^5

lb) in the continuation or the circumstances of his or her employment with an 

employer or of his or her studies at an educational institution.

jurisdiction of Industrial Court

15. For the purpose of the Labour Relations Act. 1956 (Act No. 28 of 1956). a 

contravention of sections 5. 6. 7. 8. 10. 11. 12. 13 or 14 of this Act shall be deemed 40 

to be an unfair labour practice.

Certain agreements invalid

16. (1) Subject to the other provisions of this Act or any exclusion or exemption 

under section 31. no agreement, whether in writing or verbally and whether 

concluded before or after the commencement of this Act. shall be valid in so far as 45 

it is contrary to a provision of this Act.

(2) Subsection (1) shall for a period of two vears after the commencement of this 

section not apply to agreements existing at such commencement.



CHAPTER II 

PROM OT IO N  OF EQUAL OPPORTUNIT IES

Equal Opportunities Commission

17. Hereby is established a Commission to be known as the Equal Opportunities 
Commission.

Objects of Commission

18. The objects of the Commission shall be to promote the elimination of 

discrimination on the ground of sex. marital status and preanancv and the creation 
of equal opportunities between males and females.

Functions of Commission

19. (1) In order to achieve the obiects of section 18. the Commission mav in 

addition to that which the Commission shall or mav do m terms of the other 
provisions of this Act—

(a) gather and process information on anv matter to which this Act applies

(b) undertake studies and surveys on such a matter: . ^

(c) make recommendations on such a matter to anv relevant authority

(d) draw up and disseminate information documents on such a matter '

(e) draw up and promote draft legislation on such a matter

(2) The work incidental to the functions of the Comm.ss.on shall be performed bv

the service of the Department of Just.ce designated for that purpose bv -0 
the Director-General of that Department.

Constitution of Commission

20. (1) The Commission shall consist of five members appointed bv the State 

President on the ground of their special knowledge or experience and ded.cat.on to 

® °  *5ct for whlch thc Commission is established in terms of this Act. 25
(2) The State President may when appointing the members of the Commission 

under subsection (1). consult any organization which strives for equalitv and equal 
opportunities between males and females.

(3) A t least one of the members of the Commission shall be appointed in a 
full-time capacity.

Chairperson

21. (1) The State President shall designate a member of the Commission as 
chairperson of the Commission.

i. ^  A  member of the Commission who has been designated as chairperson shall 

hold office as chairperson for as long as he or she continues to be a member.

(3) Whenever the chairperson is absent or not able to perform his or her functions 

as chairperson, or whenever the designation of a chairperson is pending, the Minister 

may designate any member of the Commission to act as chairperson during the 

absence or inability of the chairperson, or until a chairman has been designated as 
the case may be.

Period of office and remuneration

22. (1) A  member of the Commission shall be appointed for a period determined 

by the State President at the time of the member’s appointment, but not exceedine 
five years.

(2) A  person whose period of office as a member of the Commission has expired 45 
may be reappointed.

(3) A  member of the Commission may be paid from moneys allocated by 

Parliament for this purpose, such allowances (including remuneration in the case of



a full-time member), which the Minister, with the approval ot the Minister 

Finance, may determine.

Meetings

held at such time and place
23. (1) A meeting of the Commission shall be

of rhe Commission shall form a quorum fo, a

m'(? l T & e te 'sm no f the maiomy of the members of the Commission present at a 

meeting of the Commission, shall constitute a decision of the Commission, and in the 

event o"f an equality of votes on any matter the chairperson of the Commission shall.

in addition to a deliberative vote, also have a casting vote. n-cionatpd
(4) In this section "chairperson" includes a member of the Commission des.gnated

under section 21(3).
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Discriminatory laws

24. ( I)  The Commission may inquire into a provision of any law. including a 

provision of the common law. which distinguishes between males and females, or has 

a different effect in its application between males and females, with a view to 

establishine the possible unreasonableness of such a distinction or ettect.

(2) If the Commission finds that the provision concerned constitutes an unreason

able distinction between males and females or has an unreasonable effect with 

respect to either males or females, the Commission may submit proposals tor the 

amendment or repeal of the provision, together with a report of the Commission s

n ) rL b s e c u o if  m s h a l l  not affect any provision which on the ground of PhYs'ca> 

attributes, other than mere strength or stamina, applies ditterentlv to males and 

females or applies only to males or only to females.

Discriminatory practices

25 (1) The Commission mav inquire into any arrangement, custom, condition or 

circumstance which is general,, applied or m  force with regard to any m a n e and 
which distinguishes between males and females, or which has a different effect o 

males and females, with a view to establishing the possible unreasonableness of

3 uT lH he"C om m iss ion  finds that the arrangement, custom. cond>tlon ^  

stance concerned constitutes an unreasonable distinction ma e:s £ nal“

or has an unreasonable effect with respect to either males or females. 

Commission may submit proposals (including legislative proposals, f o r h e  e mina 

t,on of such unreasonable distinction or effect, together with a report of its inquiry.

10(3) Subsection (1) shall not affect any arrangement, custom, condition or 

circumstance which on the ground of physical attributes, other than mere strength or 

s tam in a  or on the ground of the religious nghts of a religious group, applies 

differently to males and females or applies only to males or only to females.

Commission’s power to conduct inquiries

26. (1) The Commission shall for the purposes of an inquiry upder senior,24 or:!5 

h afe  She same powers as the South African Law Com-mssion under the South 

African Law Commission Act. 1973 (Act No. 19 of 19 3).

(2) The Commission may undertake anv inquiry undersect.ons ~4 o r “5 

con,unction with the South African Law Commission, and the South African La 

Commission may undertake any such inquiry on behalf of the Commissi ^

requested thereto by the Minister.

Code of Conduct

27 (1) The Commission mav draft a code of conduct, which shall

v e m s s  and c , _ e S
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which in practice differentiate or mav differentiate unreasonably between males and 
females or which have or may have an unreasonable effect on either males or 

females;
lb) the elimination of such arrangements, customs, conditions or circumstances 

or of any unreasonable distinction or effect which such arrangements. 5 

customs, conditions or circumstances may have;

Ic) the creation of special measures directed towards establishing equality 

between males and females, with due regard to the interests of other 

persons.

Id) care centres 'for children of working parents; 10

(e) the treatment of female employees with regard to pregnancy and childbirth, 

including maternity benefits;

If) in general the promotion of equality and equal opportunities between 

males and females.

(2) The Commission shall submit to the Minister a code drawn up under 15 

subsection (1) for his approval.

(3) The Minister may publish the code in the Gazette with such amendments as the 

Minister may think fit. or without amendments.

(4)(a) A  code published under subsection (3). may be amended from time to time.

lb) For the purposes of such an amendment subsections (1). (2) and (3) shall 20 

apply muiatis mutandis.

(5)(a) A  provision of the code shall not be binding, except where, and to the 

extent to which, the Minister declares it binding by notice in the Gazette.

lb) When the Minister declares a provision of the code binding, the Minister 

may determine that any contravention of or any failure to comply with such 25 

a provision shall be an offence.

Complaints with regard to contraventions

28. (1) The Commission may with regard to any alleged contravention of a 

provision of this Act which is brought to the notice of the Commission, take such 

steps which it may regard as necessary under the circumstances, including—  30

la) the giving of legal and other advice to any person who has been prejudiced 

because of the contravention;

(b) the lodging of a complaint on behalf of the prejudiced person with the 

Ombudsman in terms of the Om budsm an Act. 1979 (Act No. 118 of 1979).

in so far as such contravention falls within the jurisdiction of the Ombuds- 35 

man;

(c) the lodging of a complaint on behalf the prejudiced person with the 

Industrial Court, referred to in section 17 of the Labour Relations Act.

1956 (Act No. 28 of 1956). in so far as such contravention falls within the 

jurisdiction of the Industrial Court: or 40

Id) the submission of representations on behalf of the prejudiced person to any 

person who is responsible for the contravention or has control over its 

rectification.

(2) For the purposes of section (1) the Commission may order any person who is 

responsible for the alleged contravention of a provision of this Act to submit to it 45 

within a fixed period a report in writing on the circumstances regarding the alleged 

offence.

Annual report

29. The Commission shall within six months after the expiry of each year submit

to the Minister in both official languages a report regarding its activities dunng that 50 

year.

Submission of certain reports and proposals of the Commission to Parliament

30. Copies of—
(a) an annual report of the Commission submitted to the Minister in terms of 

section 29; and 55

(b) any reports and proposals of the Commission submitted to the Minister in 

terms of section 24 or 25.

shall be tabled by the Minister in Parliament within 14 days after its receipt, if



CHAPTER III 

M ISCELLA N EOU S PROV IS IONS

15

Exclusions and exemptions

31 (1) The Minister mav bv notice in the Gazette, on the conditions and subiect 

to the qualifications determined bv the Minister, exclude from the operation ot one 

or more of or all the provisions of this Act—
(a) a n y  industry, profession, occupation, craft or trade:

lb) anv person or institution or category of persons or institutions:

(c) anv agreement or category of agreements:

Id) anv category of employment or positions: or

(e) anv cateeorv of executive acts.
P ) The Minister mav exempt anv person in writing, on the conditions and sub]ec 

to the qualifications determined by him. from the operation of one or more of or all 

the provisions of this Act.
( 3 )  T he  Minister  may at any t ime —

la) amend or revoke a notice issued under subsection (1) by notice in

lb) amend*or revoke an exemption granted under subsection (2) by written 20 

notice to the exempted person.

Permissible discrimination in favour of females

This Act shall not affect—
'(at a provision of any law. the common law or the law of indigenous groups, a 

provision of anv agreement or the domest.c rules of any soctety o .5 

organization, or anv rule of practice, custom or undem anding aimed at 

protecting or treating differently any particular female or females, or any 

particu lar category of females, or females in general, for reasons inherent

t o  the physical nature of the female; , -in

(b) the performance of military service in so far as it is only required of males 30 

lc) anv special treatment which a female receives because of pregnancy or

childbirth or recovery after childbirth: or „L,-rina the
Id) any special measures of which the sole purpose is the funhenng of the 

development and advancement of females to enable them to realize 

natural talents and potential in equality with males.

Permissible discrimination on the ground of religious rights

33 This Act shall not affect the bona fide application by a religious association 

soc ie ty o r organization of the rel.g.ous nghts of that assoc.at.on. society or

organization.

Prohibition of victimization

34 An employer shall not dismiss an employee from his or her employm ent. or 

reduce the scale of the employee s remuneration, or alter the terms or conditions o 

the employee's employment to terms and conditions which are less favourable, or 

alter the employee's position in relation to other employees m the s e r v ic e : ° ^ ch 

employer to the employee's detnm ent. because of the fact• ° r s“ 

employer suspects or believes, whether or not the suspicion or belief is justified

conr:; ik  ^  «0
with the Commission, or has supplied or intends to supply the c °™ ™ “ l0n 

with any information in connection with such an employee s employment

with that employer;

40
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(b ) has laid or intends to lay a matter under section 4< l)(c) of the Ombudsman 

Act. 1979 (Act No. 118 of 1979). with the Ombudsman;

(c) has applied or intends to apply to the Industrial Court to declare any 

conduct of that employer in terms of section 15 to be a unfair labour 

practice; or

(d) has applied or intends to apply to a court of law for relief with regard to the 

said employee s employment with that employer.

Offences and penalties

35. Any person who—

(a) contravenes or fails to comply with a provision of the code referred to in 

section 27(5)(b);

(b) fails to comply with an order under section 28(2);

(c) contravenes a provision of section 34;

(d) furnishes information or makes a statement to the Commission which is 

false in a material respect knowing it to be false.

shall be guilty of an offence and on conviction be liable to a penalty not exceeding 

R5 000 or to imprisonment for a period not exceeding six months.

Insertion of section 2A in Act 118 of 1979

36. The following section is hereby inserted in the Ombudsman Act. 1979. after 

section 2;

“ Appointment, conditions of service and functions of Assistant Ombuds
man

2A. (1) The State President shall appoint, in a full-time or part-time 

capacity, a person as an Assistant Ombudsman.

(2) The provisions of section 2 shall apply mutatis mutandis in respect 

of the Assistant Ombudsman.

(3) The Assistant Ombudsman shall, subject to the control and 

directions of the Om budsm an, deal in the name of the Ombudsman with 

matters brought before the Om budsm an under section 4 ( l) (e ) .".

Amendment of section 4 of Act 118 of 1979, as amended by section 3 of Act 55 of 1983 
and section 3 of Act 104 of 1991

37. Section 4 of the Om budsm an Act. 1979. is hereby amended by the addition 

after paragraph (d) of subsection (1) of the following paragraph:

"(e) he has been discriminated against in an unlawful manner by the State or an 

institution, body, society or organization referred to in the definition of 

public moneys’ on the ground of sex. marital status or pregnancy within the 

meaning of the Promotion of Equal Opportunities Act, 1993, and that he 

has suffered serious prejudice or account of such discrim ination .'.

Act binds State

38. This Act shall bind the State.

Short title and commencement

39. (1) This Act shall be called the Promotion of Equal Opportunities Act. 1993. 

and shall come into operation on a date fixed by the State President by proclamation 

in the Gazette.
(2) Different dates may be fixed under subsection (1) in respect of different 

provisions of this Act.
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ANNEXURE C

The following parties have made submissions to the Committee and these submissions are 

herewith included in the report:

* Transkei Government

* National Peoples Party

* United Peoples Front

* African National Congress

* Inkhata Freedom Party

* Inyandza National Movement

69
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ireedy Identtted In r^ p ** of the other steUe end homeland..

3. A practicing ettomey wil work w«h m . o«lc* from the Depe^en, of 
Juetlce on thla matter. We mm from

m  provide the teem with the teir balance retired In uckllng .  mener of 
this nature.
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Arena Park 
Chats .vcrth J 
4030 -

19 11-v.y 1993

Dr.I. f.loff 
Adainie: tration
Multi Party Negotiation Process 
v.’orl.l Tr..de Car.tre

D-i-r Dr. Jloff
Technical Committee on the repeal or amendment of legislation 
in~- Jin,-: fr=e political activity and discriminatory legislation.

Th- N.I.P.'s ccci.-sn.t3 on ths First P.eport cf the Coz^ittee

In -lidition to the repeal or th-j amende,nt of such legialotion 
a process should conu.enoa in craer ta restore tne rights of 
thoje -ho have suffered a* a result of such legislation.

Tr.'; Acta that repealed the Group Areas Act .̂ nd The Population 
Registration Act should be examined.
In respect of those *ho havt; lost their properties because 
of Racially-3ased Legislation the Government should arrange 
for the affected parsons to cither sc* their propcrtise back 
or bo provided vvith suitable alternative premises not at 
xarket v - l u n .
Thfi Technical Conmittae also dealt -vith the Freedom of the 
Praui; and the question of Free access to inforcation.

In thic rcepeot the Committee al^o referred (paragpaph 5 .4 ) 
to the actions of Government bodies and also provate individuals 
or groups*
The Code should also deal with the rights of journalists 
reporting on any movement without hindrance xrom his/her 
superiors and aloo such rights must not be interfered with 
by m y  individual or organisation that nay '\ant to coerco 
josurn--liat how to think and what to -trite •

. V i t h / X i # d  R e g a r d s

* ^ C  / V * *
A. Raj bans i •'
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W S  SUBMISSION TO TUB "KCRVrrir 
ON Tfa AMBKDKENT oh HEPBAL or nrlr?r C0MMITT«

w  “ “ "IXINATOHY LBS I  SLAT! on

A - A C T  n .  . . . .

Ih.re i, no ,hrt<J of doubt
*«l«i mould a. th. c niUtutlon* - “  “ •* 1" th. .an. 
«etaa*ly erryatalu„tlen at loca It is
er.vi.«?.a 0y M e  conitltatl * of that whies i.
reMin' « •  ooox, t. «• « « .  :aw
oth er r a c e , t0  P, r t le lp a t <  ln  "o t »>. p o .a ib i .  fo r

=reaa ,„ cep t ,u 0 1 .  _h jt  oc« l e le c t io n .  i„  such

A« .  Cn th . o th .r  ha„d t h .  B l . c l  , * -»*ior..d i„  th.  

<*eaign«d to daal ,7 “  Auth— “
« • «  Thi. aound vary much iijcl a the^
"••oarate

In the Kind of « ~
°* P°eeibl. to .p..* ot t “te by t h U  Aec- It would not 
activity can ta*e piaca Thi« a*?*** **** Political

i in . . .  x t to sr : : ; : : :  ■ » ? « •. -  p .0pl.  on

h o l d * * "  f 0 r  f r M  P 0 U t i C a l  a c t i v i t y  "  T ° V d  C r e a t C  4 "  l 5 a a i

9004 in °f “• —  * J ez z in;at,tin
^ x c T o a A ^ y  ......................

-h ia  Act .x t.n d a  t h .  r io h i.. *

WhiC* '  c ® l°u r.d  or Indian in  ’C ^ * r ,s n ‘  wnc « •  e l t h . r

C o n stitu tio n  Act (Act il0  o f  M o f « »

pr««uppo§aa that a paraon iw w Political activity
«  ca n d id a t. o f *JZZ: f J

th* Bi*ck »•»«• wouid not hav. au-’h * *** <lr”ly ln pl*c*' 
then e x . r e t . .  fti,  d e m o c r a ts  ‘ llTtr, ^  M *

• -  - n  o h o i e .  l f  £ h .  v t r y  , J n a _ n ; > 1  ; l 9 n t « *

1 3



a ri9ht. how doaa on. than
W e  gov.rnrant ha. d.^er.uc rloh
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“ •* 4« not qu.iify „  •vot.r.* °r purj,0« *
4 ‘ ^ y iAL PgKflTQwa
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7 .

th.ra for a. iong «< they were working. A« a re.ui* k

z ^ « z ^ z 70 a r r a n 5 e m - r t  f ° r  «*•
mostly confined to Slack^olunitiir^ ^ 11 ^  §qU*ttin9 4re 

If tne policy haa now changed and it
are in cities to atav ’•hen c««pted tftat Black*®t«y, then this Act w i n  * * 1 1 ,,
.na our. i. no r „ . on for lt. con,;n,Jed
**. ha.-.„ manner in *hl=h t,. -,w t t l r l . Z T Z \ tJ l l n  
b. countenanced by any society daialn, to be civijl.d 

EDUCATIONAL P^TjICY  

A pleathora of Iav« <•_ -
of the numerous departments of e d ^ c a ^ n ^ T h  s ^ ^ T  **"'* 
these laws is that thev m r .  , ’ Probi«« with
ot,.r r. „ .  .a, e . t U 7 u y PUr90,*ly “ d* *°

r-cw beccrae ur**.. __, 
dicriminatory L v a  be r j v . d  .e L t  7 ' l \ T  T

eaucation will be maintained. 

b l a c k  Amjj g g r t A TI0N a c t  3a a »  i » »

ACT wee an ideal instrument in the handa <->#
Government to control the Black people -n thi.their , p«cpie *n this country and

p-i-y i m i r i i i  r 40” ,uon •* bo?°*1- s^ « « -  « -
1.- then «  ^  - W l  in the .y.. of tn.

in the new South w.
the of equally. f“ °* b*C*U M  th'* «° *9.in.t
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Thia ia undoubtedly the ^
^•velopment i. b<ult. J; " ltl«  ‘Pon which .e?4raSe 
Governicent would t,e *»•«>««,« by wlue„ ch#
voxel.,. 3 U c k .. n t y  war> M  ^  • to th. vot.i... and 
nation.. There w „  n0 hop# J* P*d lnto lnd*P«nd.nt
eeeu.e they could n.ver b. economic.!! •'■•olive.

»u.t.in.<j fin.nci.iiy by the c. 7 V1U,1» - they h.d to
*° .urvlve. V th* «•»«.! Bovernnent i„ oraer

Reality ft.3 now dewned lnd lt ....
sy.tem e.nngt be \*# b'*" r« H « d  th.t thi,
prohibitively e,pe„.lve ,0

i t  w a »

v a *  f o u n d e d  o n

Ke.nty W u ;d (UetWt
^ p a r e h e i d ,  i t  B h Q u l< ,  *  t h l a  i « v  ehould go when .p.rtheid ,o...

“  “ 1* **»»• t»e eelf-gov.rnino
Power, to legiel.t. on cer-.ir h  WC ltail“  **ve origin.! 
-n.t.nc.i wh.r. the l.gt.l.tlv. * Mtt,r»- I» thoee
» «  .ven RSA parliament l.,i.i.‘*0"! h*V‘ *UCh P0W8” ' 
•elf-governing territori... Tn. ° ,  ***1V 1" th... 
legi.l.tion .houid ,o .o th.t th. thi* ?l*c* of
certainty in our i.w. r* could t. uniformity .nd

- ^ K S E I _ ^ 1 0 _ O F J L 9 8 3

T h i * 13  t h « b « * i »  o f  t h e  t H ,

. 1 1  o p p c i t i o n  f r o a  B U c . i c " ’* r » 1 P « a . m . B t  W h i c h  d e . p t t .

^ • t . n c e  „  l s „ .  -  b u l l i e d

C::uit of th» Introduction o / ! h ,.\ °* a. .
h , r , o t  « •  . t i l l  f.u *  • I , , , B  c o  t h i .  c y  t h .
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1o• CONCLUSION

In a nut.hau ve are on all
t.n«t all th. acts re;«rr«d to are^dT expr«B*«d 
481a of r«c®. Soma of theia , flcrî nating on the

<tahu.uu..d p.opl. sna M M  ” • *° = w « l  th.t they
«r.d s e : f- r e .p « e t  a ” th * i r  h ,! !  , , : m =

notorious nlgr.toty labour ' “  M , d  “ ini, of the
,.under y * th«  a.,ig„.d to t.ir

P»ycnole«ie«i t!ut tfc "  of th,
i> «till wtth UJ_ !'** hdd on our peopl*

^*re J ôom for diao*im-iAfrica. ai®«uninatory iawg in new South
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UNITED PEOPLE'S FRONT 90SMISSION TO THE TECHNICAL COMMITS* 
ON THE AMENDMENT OE REPEAL Or DISCRIMINATOR LEGISLATION

ADDENDUM1

Tne U»r i. of th. opiBlon tJ14t iR vl^  ^  p o i s l M U

other adminiatcatione might Be reluctant to 4<seloe. l U  
discriminatory legi.i.tion cp.r.civa wlthln their ‘” • * 1
it b. „ u .  „  th. t.eftnlcal eommlttee U , - ; e

i ° ' T  PUBUC “  on th. legislation 
-ha in hair raap.ctiv, opinion., inhabit £re, poU\ c °" 
activity within their raapactiva areaa. POJlt.cal 

This wil_, in the UP?Ta viav/ countojr -he ooiiihi m  *ureferred to abcva. Po®*ioiiity
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Submission by the African National Congress

To the Tecnical Committee on the Repeal of Disciminatory 
Legislation

19 May, 1993

These representations are done in line with the call by the Multiparty Negotiating Process 
for various political parties to make submissions to be considered by the various 
technical committees in order to prepare for their discussion and negotiation by the 
Negotiation council. Our submissions are based on the ANC W omen's League 
submissions to Codesa and those decisions of the Gender Advisory Committee.

A. CONSTITUTIONAL MATTERS

1. Constitutional Principles

1.1 South Africa w ill be a united, sovereign state in which all w ill enjoy a common 
South African citizenship.

1.2 South Africa w ill be a democratic, non-racial and non-sexist country.
1.3 The constitu tion  shall be the supreme law.
1.4 There shall be a justiciable Bill/Charter o f Fundamental Rights, which w ill spell out 

fundamental and socio-economic rights of all citizens and how  state policies will 
ensure their implementation.

1 .5 There shall be separation of powers between the legislature, the executive and the 
judiciary w ith  appropriate checks and balances.

1 .6 There w ill be a legal system that guarantees the equality of all before the law.
1.7 There w ill be representative and accountable government embracing multi-party 

dem ocracy, regular elections, universal adult suffrage, a common voters role and, 
in general, proportional representation.

1.8  The d iversity o f languages, cultures and religions w ill be acknowledged subject to 
principles o f equality, democracy, non-sexism and non-racialism.

1.9 All w ill enjoy universally accepted human right, freedoms and civil liberties 
including freedom  of religion, speech and assembly which w ill be guaranteed by 
an entrenchment o f a justiciable bill o f fundamental rights subject to the principle 
of equality, dem ocracy, non-sexism and non,racialism.

1.10 The government shall be structured at national, regional and local level.
A t each level there shall be dem ocratic representation.

1.11 The Bill o f Rights shall guarantee just property rights (Provided tha t legislation 
shall in the public interest, authorise expropriation against payment of reasonable 
compensation w hich shall, in the event o f a dispute, be determined by a court of 

law).
1.12 The constitu tion  shall define a suitable role for traditional leaders consistent 

w ith  the objectives o f a united, non-racial, non-sexist and dem ocratic South 

A frica.



Other issues to be looked at:
* Notion of the family
* regressing historical racial and gender imbalances
* charter for wom en's rights, to form part of the Bill of Fundamental Rights, which 

among other things will deal with abortion, privacy, the family, women and child 
protection, diverse cultural practices, etc.

* the rights of the disabled people

2. C onstituent Assem bly/Constitution making Body

2.1 This must be a dem ocratically elected body.
2.2 When drawing up electoral procedures, methods should be sought to encourage 

full participation of women. This should apply to both encouraging women to 
exercise their political rights to campaign and stand for elections and to vote.
These provisions would include, among others, education programmes, elimination 
of sexual harassment, drawing up of electoral lists and giving women exposure 

in the media.
2.3 All parties should include a proportion of women in their electoral lists. It is 

essential tha t women are evenly distributed w ith in the lists, to ensure their
inclusion in the elected body.

2.4  Am ong the subcom mittees to be formed there should be a gender sub-comm ittee 
to m onitor and raise gender issues in the drafting of the constitu tion and bill of

rights.

B. TRANSITIONAL EXECUTIVE COUNCIL AND ITS SUB-COUNCILS AND 

COMMISSIONS

1 W omen should be included in the TEC and its sub-councils in addition there should 
be a gender commission. This w ill be in pursuant o f the principles of a non-racial, 
dem ocratic and non-sexist South A frica. We recognise that the noble ideal of a 
non-sexist state w ill not be realised if the TEC stage o f the transition does not 
have wom en represented in all structures as an appropriate structure to level the 
playing fields w ith  regard to gender. The establishment of a gender commission 
w ill enhance w om en's participation in ail the transitional structures.

1.1 S tatus of the gender commission

It should be an independent commission o f a specialised nature, enjoying the 

same status as the other TEC Commission.

1.2 Com position o f the commission

* It should be composed o f 7(seven) to 11 (eleven) gender specialists 

1 3 Functions/Powers o f the Gender Commission



* It should ensure gender sensitisation of the TEC and its Sub-councils.

* It should scrutinise all recommendations from the sub-councils and come up w ith 
gender perspective o f these.

* It shall also make an input into legislation pertaining to the reform and repealing 
of law and adm inistrative procedures that impinge on the rights of women.

1.3 Relations w ith  other transitional structures

a. Independent Electoral Commission: One of the tasks of the IEC would be to set 
out rules that would enable maximum participation in the firs t non-racial elections.
We believe that such rules should ensure that women participate effective ly  in 
elections. Special procedures w ill have to be drawn so as to realise this goal.
The commission w ill be in the best position of defining enabling legislation for 
w om en's maximum participation.

The fo llow ing are examples of these functions. There is the need to be sensitive 
to w om en's situations such as the double burden of women which is em ploym ent 
and fam ily management. Accordingly, electoral procedures should conform  to the 
times when wom en are most available. Another is that of general illiteracy 
am ongst women. Voter education should be tailored to suit women too. There 
are current indications that women under tribal authorities, in the farms and those 
in dom estic service are denied the right to organise meetings or to attend 
meetings. The probability is that intim idation would increase during elections. 
There is therefore the need for educational material to be produced inform ing the 
populace and women on rights to vote. There is also need to repeal by-laws which 
restrict access to farm workers. Educational material directed to chiefs and 
employees should be produced.

b. Media: currently there is a move tow ards setting up a media board. The drafting 
o f guidelines for fair usage o f the electronic media during the transitional period 
dom inates the media discourse. The gender commission w ill make appropriate 
recomm endations in this regard. The media personnel as relating to the board 
should include women. The commission w ill also define in terms o f the gender 
perspective w hat fair coverage implies. These factors should apply to the print 
media as well.

REPEAL OF GENDER DISCRIMINATORY LEGISLATION

In its report to CODESA 2 the Gender Advisory Committee called for the "repeal o f all 
legislation in South Africa and the TBVC states which discrim inates on the basis of race, 
creed, or gender which circumscribe and impede free political, econom ic and social 
a c tiv ity ."  It suggested that "th is be attended to by a generla law asserting certain basic 
civil and political rights, combined w ith  an omnibus law repealing all legislation in 
accordance w ith  a schedule of Acts to be provided."

____________________________________________________________  S I
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The identification of such legislation is obviously a very involved task which m ight take 
a long time. It also has a danger of leaving some laws and thus not being able to repeal 
them. It w ill seem a practical way of dealing w ith this w ill be to enact an omnibus law 
which w ill autom atically outlaw  all discrim inartory legislation w ill w ill impede political 
activ ity  and to set up an enforcement mechanoissm which w ill be accessible to all 
citizens w ithou t going through long court procedures.

C. I AW REFORM FOR THE FREE AND FAIR PARTICIPATION OF WOMEN 

CITIZENSHIP:

1 , The South African Citizenship Act of 1949 contains many clauses which are 
discrim inatory to women. It also includes clauses which may prove problematic 
to returning exiles and their families. This memorandum will only focus on the 
gender implications of the act. Some of the discrim inatory consequences of these 
clauses relate to the law of domicile and the fact that the w ife has always 
fo llowed the domicile of her husband. These will doubtless be removed once the 
1992 Domicile Act is proclaimed.

The fo llow ing com m entary on the act must be read w ith  the act.

1.1 Section one deals w ith  definitions. This requires amendment in the 
fo llow ing manner:

1 . 1.1 the definition of "fa ther" should be rendered redundant; and
1 . 1 .2  the definition of "responmsible parent" must apply equally to 

the mother or father of a minor.

1.2 Citizenship bv Birth: persons born in SA before 1949 (section 2) Section 1 3 
appears to protect the position o f married women in this section.

1.3  Citizenship hv Birth: Persons born outside o f SA who qualify f(?r citizenship. 
bv birth ( section 4(1 )(b)) This section only confers the status o f citizenship 
by birth on children o f SA fathers working outside SA. This must be 
amended to include the children o f SA mothers w orking outside SA.

1.4 Citizenship hv descent - Persons born outside SA before 194,9. (section 5)
This generally only allows for citizenship through the male line and must be 

amended.

1.5 Citizenship bv descent • persons born outside SA after 194& (section 6 ) 
Section 6  (1)(a) has d ifferent requirements according to  w hether the 
mother or father is a SA citizen. This distinction should be removed.

1.6 Citizenship bv Naturalisation (section 10)

d a



1.6.1 Section 10(2) makes allowances for the w ives to qualify for 
permanent residence outside of the country in certain 
circumstances, but not for husbands. In other w ords the 
spouse of a man receives benefits that are denied the spouse 
of a woman.

1.6.2 Section 10(4) requires application by a "responsible parent" 
or "guardian". These are overwhelm ingly fathers and not 
mothers. Thus women w ill generally not be able to apply on 
behalf of their children.

1.6.3 Section 10(4) bis only applies to the male line.

1.6 .4  Section 10(6) provides special dispensations for w ives and 
w idow s of SA citizens, but not for husbands and w idow ers.

1.7 Permanent residence and ordinary residence
These are im portant requirements for the acquisition of citizenship by 
naturalisation. One has to be law fully admitted for the purpose of 
permanent residence, and to be ordinarily resident and physically resident 
for certain periods before qualifying for citizenship by naturalisation. This 
means tha t any discrim ination in that acquisition o f permanent and ordinary 
residence has to be considered. These are discussed in respect of the 
Aliens A ct no 1 of 1937 below.

1.8  Problems of Proof Insofar as many people do not have papers of any kind, 
proof o f birth, marriage and residence w ill be d ifficu lt.

2. The Aliens A ct no 1 o f 1937

2.1 Section 4 sets out the requirements for permanent residence. The fo llow ing 
provision discrim inates against women:

2.1.1 Section 4(3)(e) allows the w ife, children and dependants of a
qualified man to qualify for permanent residence; but does not 
extend the same benefits to the husband, children and 
dependents o f a qualified woman.

2.2  Section 12 sets out the exceptions to the section 2 requirem ent of 
permanent residence permits. Insofar as section 12 (1)(a) bases an 
exception on the acquisition o f a law ful domicile prior to 1937, this may 
discrim inate against married women w ho fo llow  the domicile of their 

husband.

3 . The Restoration of South African Citizenship Act no 73 of 1 9££  provides for the
restoration o f SA citizenship to TBVC citizens. Insofar as this depends on actual



application and residence qualifications, amny people may be discriminated 
against. Careful attention should be paid to the posiution of all TBVC residents.

4  s e c u r i t y  o f  e m p lo y m e n t  f o r  p u b l i c  s e r v a n t s

A. TEACHERS:

1. Women teachers are subjected to gender discrimination in the law and in the 
practices of the teaching profession. Legal discrimination against women 
(organised on a racial basis) means that they receive few  or no maternity rights, 
and different pension, medical aid and housing subsidy benefits. The forms of 
indirect discrimination include unequal pay, unequal division of labour, gendered 
teacher training, sexual harassment and the allocation of "feminine" tasks within 
schools such as "pouring the tea".

2. Teachers are presently excluded from the Labour Relations Act and from the 
current initiative to draw up a Public Service Labour Relations Act. Teachers 
accordingly have no rights of freedom of association, collective bargaining and 
dispute resolution. Teachers in state schools have no recourse to the courts (civil 
or labour) in respect of "unfair labour practices .

3. In relation to job security, the rights o f a women to retain her permanent status 
as a teacher after marriage is not always guaranteed. If an unmarried woman falls 
pregnant, this is regarded as "m isconduct" and she is dismissed. Teachers 
generally are also restricted in their political participation:

3 . 1  ThP Indians Education Act and Coloured Persons Education Aci  describes 
the fo llowing as "misconduct" which can lead to a disciplinary hearing: If 
a teacher "makes use o f his position in the

departm ent to promote or to prejudice the interests of any political party, or 
presides or speaks at any public or political meeting, or draws up or publishes or 
causes to  be published, any w riting  or delivers a public speech to promote or to 
prejudice the interests o f any political party" (S16(ga) in both acts).

3 .2  The Education A ffairs A ct (House of Assembly) sets out the position on 
civil and political rights of teachers in section 96 o f the act. It allows a 
teacher to  be a member o f and in the management o f a political party but 
states tha t he or she may not act politically in a manner w hich "may 
embarrass the departm ent", act as a chairperson o f a public meeting, 
publish in hiSor her name a docum ent to further or prejudice apolitical party 
or use his or her position as a teacher to promote a political party.

3 .3  Regulation 15 o f the 1981 regulations in terms o f the Education anjj.  
Training A ct provide that a teacher cannot use his or her position to 
promote the interests of a political party/organisation; publish a paper or



express him or herself in the press or in a public meeting on political 
matters. A teacher also not circulate documents relating to elections or 
work in respect of an election in a school, on school premises or at a 
school function.

B. POLICE:

The Police Act does not appear to contain any discrim ination in respect of job 
security. If there is such discrim ination, it is likely to be found in the regulations 
made in terms of the act. I was unable to track these down due to time restraints.

There are restrictions on the political involvement of the police but they are 
appropriate to the role of the police.

C. PUBLIC SERVICE:

There is no overt discrim ination in the Public Service Act in respect o f political 
freedom  and job security. It may well be present in the regulations and practices 
of the public service.

The restrictions on political involvem ent appear to be appropriate to the role and 

position o f public servants.

D. NURSES:

The situation o f male and female nurses has also to be looked at. The Nurses Act 
restric t them  from  political participation and are not covered by the Lgbour 

Relations Act,

E> DOMESTIC AND FARMWORKERS: There is need to focus on these tw o  groups - 
whose political participation is restricted by by-laws and other measures.

CITIZENSHIP:

5 TBVC citizenship: do women have lesser rights of citizenship {hgn m gnj

In each case citizenship o f the particular "independent state" is governed by the 
"co n s titu tio n " act and a citizenship act.

5.1 Rnnhnthatswana: The Bophuthatswana Constitu tion act provides for 

citizenship as fo llow s (sec. 80):

2.1.1 All Batswana defined by an act o f parliament

2 .1 .2  All persons legally domiciled for at least 5 years (this was autom atic 
until 1978 when application had to be made). This is a problem in so
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far as women fo llow  the domicile of their husband

2.1 .3  Anyone else who applies and is accepted as a citizen

The Bop Citizenship Act is discrim inatory. Persons born outside of Bop can only 
qualify for citizenship, through the male line. This affects citizenship by birth and 
descent.-The provisions regulating the acquisition of citizenship by registration or 
naturalisation grant greater rights and privileges to men and the dependants of 

men.

5.2 Ciskei: The Ciskei Constitution act states that citizenship shall be obtained 
by birth, descent and naturalisation on such conditions as may be 
determined by an act of parliament.

The Ciskei Citizenship Act grants citizenship to persons born outside of the 
Ciskei only through the male line, the provisions regulating the acquisition 
o f citizenship by registration or naturalisation grant greater rights and 
privileges to men and thne dependants of men.

5.3 Venda: The Venda Constitution Act regulates citizenship and appears to
a llow  citizenship to fo llw on either parent. The only discrim inatory rule 
appears to apply to citizenship by registration / naturalisation which is 
dependent on 5 years domicile.

5 .4  Transkei: I h a v e  been unable to track down the Transkei Constitution and

Citizenship Act. It is probable that gender discrim ination occurs in a similar 
maner to the other independent states.
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All legislation impeding free political activity and 
discriminatory legislation should be amended or repealed 
immediately. This exercise needs to be preceded by the 
determination of applicable reference concepts. In fact this 
exercise amounts to a comparison between existing legislation and 
qiven concepts of political freedom and lack of discrimination. 
The preliminary threshold issue of what is discrimination and 
what is political freedom needs to be resolved. The I.t
proposes that the Technical Sub-Committee reviews the existing 
legislation against the parameters of the Bill of Rights set 
forth in the Constitution of the State of KwaZulu/Natal and 
recommends the repeal of all the legislation which would not 
allow the free exercise of any of the rights set forth in such 

a Constitution.
Special attention should be given to those rights and 
considerations which are immediately related to the political 
presence of segments of society in the political process leading 
to elections and therefore special attention should be t°
the right*-o£ the victims of apartheid, women, the disabled and 
other groups which require special protection.
The IFP fear that any possible listing of legislation which 
carries with itself the potential for discrimination any 
impairment of free political activity would not be either 
exhaustive nor comprehensive. Therefore, rather than lis g 
specific segments of legislation which ought to be repelled, the
IFP finds it more appropriate to suggest the ,m°d^  °Pf^hntrai this technical sub-committee so as to ensure that this technic 
sub-committee will be able to identify any relevant piece of 
legislation to be amended or repelled.
Once this technical sub-committee has agreed on the reference 
parameter to be used to determine what needs to be amended or 
repelled — which we suggest to the Constitution of the
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of KwaZulu/Natal—  it would be advisable that this technical 
sub-committee opens its door to receive the grievances of social 
and cultural formations throughout South Africa.
In fact, the type of work that the committee is going to 
undertake is substantially no different to a process of 
constitutional adjudication. In this respect it might be useful 
that the s u b -committee forward a reguest letter to the judicial 
authorities of South Africa, requesting them to indicate what 
legislation' would appear to be discriminatory or otherwise not 
in compliance with the preagreed parameter with relation to cases 
of controversy before them. The sub-committee should also open 
itself to the direct access of social and cultural formations in 
the country.
This exercise would be valuable to set the initial parameters for 
a future constitutional jurisprudence of a new South Africa. In 
this respect it would be advisable that this committee motivates 
all its recommendations on the basis of explicit constitutional 
principles rooted in acceptable and recognised principles of 
modern constitutionalism and human right protection.
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